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S° of the largest growth in the use of design-build delivery is in the public sector, 

as more and more laws are passed authorizing government agencies to use this 

method of project delivery. As of January 2003, 38 states had legislation addressing 

design-build. These laws vary considerably, though, so not all state agencies have 

wholesale authority to engage in design-build delivery on every project. For example, 

in Arizona, Florida, Idaho, Nevada, and West Virginia, broad laws permit extensive use 

of design-build by the state and, in some cases, local governments and school districts, 

with detailed statutes outlining the selection process. By contrast, in Delaware, 

Louisiana, Massachusetts, and Missouri, very narrow legislation permits limited use of 

design-build on specific projects or by a particular government entity, such as the De- 

partment of Transportation. Twelve states had no design-build law on the books at all. 

With more than 40 design-build statutes, California was the leading state in the num- 

ber of laws addressing design-build delivery, but this was due to the limited manner in 

which the state legislature handled design-build—passing separate laws for separate 

government entities and, in some cases, for single projects. Design-build delivery has 

also grown steadily in the federal sector as a result of several laws that opened the doors 

to widespread use of this form of project delivery.       
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This chapter discusses some of these laws, highlighting hurdles in the procurement 
of design-build contracts that result from statutory restrictions regarding competitive 
bidding and qualifications-based selection. 

DesiGn-BulLD BY FEDERAL AGENCIES 

i i f design-build contracting,! deral public sector is by far one of the largest users o sign: 
Duane the last half century, more than a dozen federal agencies, including the, Navy: 

Highway Administration, the Fede the Department of Energy, the Federal OO dena age 
i , the Department of Housing and Urban Development, , 

the US. Postal Service, the Army Corps of Engineers, and the General Services Ad- 

inistration have used the design-build method of project delivery. 
eae sproad enabling legislation passed in 1996 has dramatically increased the use of de- 

sign-build by federal agencies. Even so, some impediments to the use of design- mi d 

remain in the federal arena, the most prevalent being the Procurement Pr eeettel 
iti i ies to bid contracts c , has traditionally required federal government agencies 0 Pid contracts competitively. 
first documented federal government design-bui projec t 

19506 ‘and early 1960s when NASA used design-build to ensure the rapid eeeeclacy 
j e d research facilities. Shortly thereafter, in 1969, ongress and the tary 

ar iter authorized the use of turnkey construction to build military fantily rer: 

i i i hat time, federal government use of the esign- 
ee te ocolonte anid : ing i dormitories, military facilities, border d has accelerated rapidly, expanding into dormitories, 1 ry faci 
metnoe courthouses, mail distribution facilities, laboratories, and highways. The 

wth has been in this last area, highways. . 
lareest io86 Congress passed a law allowing the nailitary to use a one-step turnkey se 

i ” utilizi ign-build method of construction.” In - lection procedure” utilizing the design-buil Coe eerarmctiea (ETA) bo wap 
ed legislation allowing the Federal Transit ministra | @ 

Sesign build for ten pilot projects.* The FTA has authorized two plot design pata Prok 
i i i inal i eles and a - ts: the $300 million Union Station Gateway terminal in Los Ang 

lion extension of Baltimore’s light rail system. In 1999 the Department of Energy em: 

  

barked on its first design-build project, building a $100 million, 267,000-square-foot 

ili i boratory, in New Mexico. uter facility known as the Los Alamos National La 
In 2001 the Department of Defense (DoD) awarded a design-build contract for cone 

"struction of 60 two- and three-story town houses at Bolling Air Force Base in the - 
i lumbia. . : trict Ovkew ahead, it is clear not only that more and more federal agencies are auth 

rizing design-build as a preferred method of project delivery, but some are ma ng ing 
mandate. For example, in 1998 the Federal Highway Administration ce eoiee a 

ign-bui ransporta » ane and ardent proponent of design-build on fe erally funde portation Projets 
to implement the Transportation Equity Act for the 21: uy, 

known ‘mats Under this act, the FHWA is required to develop limited design: 
. . fe. 

build regulations for projects for which the process is suited and to report on the ef 
Lod fectiveness of design-build delivery by June 9, 2003. 
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The Corps of Engineers is using design-build on a variety of projects for the mili- tary. In 2000 the Corps was directed to use the two 
by the Federal Acquisition Reform Act of 1996 on 
sponse to this directive, the Corps solicited prop 
November 2000 for an athletic facility to be bu 

-phase design-build method enacted 
five civil works pilot projects.® In re- 

osals of no more than $30 million in 
ilt for the Air Force Academy, Other Corps design-build projects include a hangar and taxiway at Wright Patterson Air Force Base and Defense Equal Opportunity Management Institute facilities at Patrick Air Force Base, estimated to cost more than $10 million, 

The Federal Bureau of Prisons (FBOP), which has led the nation in the use of design-build delivery for years, has requested $1.3 billion from nance the construction of several prisons in 2002 and 2003,” 
design-build delivery to construct a $139 million hi 

Congress to help fi- 
The bureau is using 

gh-security facility and minimum- security prison camp in Martin County, Kentucky, and a $129 million high-security prison ‘in Preston County, West Virginia, 
house up to 300 men. In order to handl 
since 1980, the FBOP has decided to 
prison systems.® 

with an adjacent minimum-security camp to 
e the sharp increase in the prison population 

use this method for all future construction of 

The Two-Phase Bid Selection Process 
For decades, the “traditional methods” 
use of a low-bid, price-based selecti 

a comparison of cost to quality. 
Selection of the final contractor occurs in phase two, 

proach. Limiting price considerations to the second pha 
sentially prequalifies the prospective teams and strea 
with preparing a phase two design proposal to only th 
of being awarded the contract. The design-build cont 

of procuring public federal projects required the 
on process. To address these impediments to design-build contracting by federal agencies, 

known as'the Clinger-Cohen Act, to permit a 
design-build contracts.? The act provides detaile 
considered in determining whether use of two-p 

- priate.*° The act permits selection of a limited 
phase one, based predominantly on an evaluatio: 
permitted in this phase, eliminating competitio 

in 1996 Congress passed legislation, 
uniform two-step approach to major 
d guidance on the factors that may be 
hase contracting procedures is appro- 
number of design-build contractors in 
n of ability. Cost-related factors are not 
n based solely on price and allowing for 

based on price and design ap- 
se of the selection process es- 

mlines the expenses associated 
ose bidders with a strong chance 
ract is ultimately awarded to the team with the highest overall ranking, based on both qualifications and cost, Within a year after passing the Clinger-Cohen Act, Congress amended the Federal Acquisition Regulations (FAR), which regulate the procurement practices of certain government agencies.!1 The amendments incorporated design-build policies and pro- cedures federal agencies must follow when selecting and evalu ating design-build pro- Posals under the two-phase process. The FAR provides significantly more detail about Ow government agencies should approach the act’s two-phase 

Like the Clinger-Cohen Act, the FAR excludes technical or Phase one. considerations. However, it includes performance    selection procedures. 
price information from 

-based considerations such 

    

       
     
    

            

    
     

                   

       
       

     

    

    
     

     

  

    

     
        

      
   

   
    

   

   

    

   

  

     
    

    

      
      

    

        

     

      

    

       
      

     
       
      
   

        

     
     

    

      

      
      

  

        

     

     
    

     



  

   

  

tat ‘an_-Riii 

216 Mm Desicn-BuiLp ON GoVERNMENT PROJECTS 
State Laws Governing Design-Build adi 217 

    

    

   

   

  

      
    

      
          

      
        

  

       

    

        

      

  

         
         

  

        

      

  

       

        

       

    

       
        

      
        

       

  

    

        

        
        

      

    
      

     

    

aluat- 
s technical qualifications, capability to perform, and past performance. After eval te 

i h: ne proposals, the most highly qualified bidders are chosen and req | 

subn it a shase ‘wo proposal. The FAR provides specific examples of phase two eva u- 

stion factors, including design concepts, proposed technical solutions, management ap- 

proach, and pricing information. 

Federal Regulations Restricting Design-Build 

isiti tions, which regulates the bidding of 
j 6.209 of the Federal Acquisition Regula , 

secreats by federal entities, prohibits the awarding of federal contracts to the same ar 

i ject, “ 1 of 
chitecture or engineering firm that designed the project, “except with the approval o: 

i “ve.” In 2000 an engineering firm was 
the agency or authorized representative. 

the competing for a design-build contract for the Lake Pleasant sewage treat 

i i i «+m had performed technical studies for 

ment plant in Phoenix, Arizona, because the firm a eld md te he Ajeet 

i fore the decision was made to use the desi 

the Se oderal agencies have avoided the requirements of FAR 36.209 by carving out 

special exceptions in their regulations to allow for designer-led design-build projects. 

For example, the U.S. Department of Agriculture regulations permit the head of con- 
ne fa . . eyes £. 

tracting to award a contract to the person or entity (inclusive, of Me subsidiaries or a 

filiates) who designed the project (48 C.E.R. § 436.209). Under t is ox eptios ; an ae 

chitecture or engineering firm could act as prime contractor on a gn 

or could form a subsidiary or affiliate to do so. 

Laws Governine Desian-BuILD 

ates have not used design-build as a method for procuring design and 
ss : . n- 

construction of public utilities, buildings, and similar projects because of strict oe me 

petitive bidding laws requiring public entities to award contracts to 

i j i limitations still exist. Indeed, al- 
Even where design-build has been authorized, some Iti still exist tine pub. 

though as many as 27 states expressly allowed the use of design- 
. 

« of 
. * vide 

lic design and construction contracts i the year 2000, a significant majority pro 

imi i i rtain circumstances. 
ted use for certain agencies under ce . _ 

for ort houab few if any, state and local procurement laws expressly protint design. 

build delivery, many nevertheless create barriers to the use of the method. Fo 

f prohibiting design-build because 
ple, some state procurement laws have the effect of p g Si aces and 

i j it i design and cons ( 
e that a project be split into separate 

me 

they plans and specifications be prepared before bids are selected. OE iris Per 

i i contracto 
d of a single construction contract to a genera : r 

a tacks to be bid by different trade contractors. Some set forth strict requiremen 

that must be followed in using design-build methods. Still others impose qualifications- 
ee : sé 

based selection, competitive bidding, and licensing laws on state agencies. All of the 

types of requirements ut, 

construction under a single contract. 

  

Traditionally, st 

make it difficult for a state or local agency to procure design an :   

Other states present no obstacles to design-build delivery, although they do not ex- 
pressly permit it either. Therefore, in many cases it is not clear whether this method of 
design and construction is acceptable.’ 

The recent surge in legislation approving the design-build method for use on state 
and local projects suggests that state officials are beginning to understand and appre- 
ciate the significant financial benefits of design-build construction. The increase in use 
of the design-build method, generally, is based on a variety of economic factors, in- 
cluding but not limited to the following:1° 

m A greater number of complex transactions at the inception of projects, 
which create a desire for more definitive budget plans early in the 
project 

am Instability in the financial marketplace, which provides more debt 
financing for institutional projects and can significantly affect project 
costs if the construction period is extended . 

a An increase in technological complexity and innovation in building 
material components and systems, which causes product suppliers and 
fabricators to take on more responsibility for design and quality control 

m. Growing concern about disputes and litigation, which drives up 
construction and transaction costs 

For example, in 2000 Arizona made significant changes in its procurement laws by 
modifying, repealing, and amending its professional and construction services statutes 
to allow government agencies at all levels to use design-build delivery.’” Similarly, 
Nevada amended its statutes in 2001 to authorize certain public bodies to contract 
with a design-build team for certain public works projects and to eliminate some of the 
state’s strict notice requirements for advertising for preliminary proposals from design- 

| build teams.’® In 1999 Colorado passed legislation allowing the Colorado Department 
of Transportation (CDOT) to use the design-build method of project delivery.’ Fol- 
lowing the passage of this legislation, Colorado voters approved funding for the largest 
design-build transportation/transit project in the country, known as “T-Rex,” to be ad- 
ministered jointly by CDOT, the Regional Transportation District, the Federal High- 
way Administration, and the Federal Transit Administration.?° 

In 2001 Maine repealed its procurement statutes governing public improvements 
and enacted laws that specifically allow the use of the design-build method of con- 
struction.2! Maine also enacted legislation authorizing the Department of Transporta- 
tion to use the design-build method of project delivery, to be evaluated on either a best- 
value or low-bid basis.2? Minnesota, traditionally a state that abides by strict 
competitive requirements for procurement of construction contracts, recently passed 

legislation to allow the design-build process to be used for transportation projects.?* 
The legislation contains guidelines that require the use of a two-step competitive. 
process utilizing public solicitation for design-build services.?4 

In 2000 the state of Washington reenacted and amended legislation pertaining to 
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public works contracting procedures, extending the time the state may use alternative 

public works contracting procedures, including design-build, from contracts signed be- 

fore 2001 to contracts signed before 2007.?° 

Project-Specific Statutes 

Rather than pass blanket legislation that allows for the use of design-build delivery by 

either an entire state or its departments, some states enact statutes that authorize the 

use of design-build only for a particular project. Often these statutes do not identify a 

particular project but simply describe the project in general terms in order to avoid con- 

stitutional prohibitions against passing legislation for just one project. For example, 

many states have agreed to allow the use of design-build for the specific purpose of 

constructing water and wastewater plants.?° Kansas authorized the use of design-build 

delivery to construct a single parking garage. Missouri authorized the building of a par- 

ticular detention center using the design-build method. Massachusetts passed a statute 

to allow for design-build delivery in development of the state’s hospital network capital 

facility projects, as well as legislation to build a $28 million prison facility in Berkshire 

County. 
Virginia passed special legislation to permit use of design-build delivery for the con- 

struction of Onion Mountain State Prison, a $72 million correctional facility.2> In 

preparation for the Winter 2002 Olympic Games, Salt Lake City relied on legislation 

allowing the state Department of Transportation to use design-build delivery to resur- 

face and repair Interstate 15, one of the largest design-build projects ever performed in 

the United States, at a cost of over $1.59 billion.”° 

State Laws Prohibiting or Restricting Use of Design-Build 

As previously stated, few states, if any, expressly prohibit the use of design-build to pro- 

cure public works construction contracts. For example, in 2001 Kentucky amended its’ 

state procurement laws to prohibit local governments from hiring one firm to provide 

both architectural services and construction management services on the same proj- 

ect.2° Significantly, the amendment exempts design-build projects, presumably in cases 

in which, for example, an architect provides the design and then acts as construction 

manager to oversee the trade contractors. 

In Pennsylvania, architects are not prohibited from using design-build services as - 

long as they are done in strict accordance with practices established by the legisla- 

ture.>! This requirement makes it difficult for a public entity in Pennsylvania to use the: 

design-build method for construction. Furthermore, Pennsylvania law requires public 

entities to contract separately with the lowest bidders for plumbing, heating, ventila- 

tion, and electrical work.?? Accordingly, Pennsylvania courts have prevented design-’ 

build contracts from going forward because all the trades were bundled into one: 

contract.?9 
\ 

New York has similar laws, known as “Wicks Laws,” that require separate contracts 

for plumbing, heating, air-conditioning, and electrical work on projects of more than 

$50,000.34 Similarly, New Jersey encourages the awarding of separate contracts in con- 
Y) y   
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nection with plumbing, heating and ventilation systems, electrical work, and structural 
steel and ornamental iron work when the costs associated with the project exceed 
$17,500. These laws effectively bar design-build contracts where a single contract is 
awarded to design and build the entire project, including these specialty trades 

Some state laws prohibit architects or engineers from bidding on the projects the 
design. For example, Vermont generally prohibits an engineering firm that does not 
hold a contractor's license from entering into design-build contracts with a public en- 
tity and then subcontracting the work to a prime contractor, except when the services 
are for the design and construction of small residential projects, storage buildings or 
garages incidental to a dwelling, farm buildings, or pre-engineered buildings or build. 
ings for which plans have been stamped or sealed by a licensed professional in his or 

-her applicable field.>° 
Under Arizona’s design-build statutes, a firm cannot be conside “ 

list” on a design-build project if that firm has previously provided any Sonics ened 
to the project.”” In 2000 this restriction prevented an engineering firm from compet- 
ing for a design-build contract for a sewage treatment plant because the firm had con. 
ducted technical studies for the city before the city decided to use the design-build 
method to construct the project.>* The engineering firm challenged its disqualification 
but the city countered that under Arizona design-build laws, the contract selection 
committee could not “short-list” any person or firm associated with a firm that had pro- 
vided services relating to the project. The Design-Build Institute of America testified in 
support of the engineering firm, arguing that when preliminary work has been per- 
formed and the delivery method changes (from traditional procurement to design- 
build), the consultant should not be excluded from participating in the project On a 
design-build team as long as the information the consultant provides is made available 
to all bidders. This is intended to prevent an unfair competitive advantage being given 
to a firm that had prior experience with the owner and the project design. The city dis- 
agreed, and the project proceeded without the engineering firm. 

Trends and Developments in State Design-Build Laws 
There has been significant change in the public sector in allowing state and local enti- 
ties to procure construction projects using the design-build method—even in states 

with long-standing competitive bidding requirements. For example, Pennsylvania’s li- 
censing board had declared that design-build had to be designer-led, based on the leg- 
islature S prohibition against the offering or rendering of design services by anyone bat 
a licensed professional. Beginning in 1998, however, three major developments oc- 
curred that paved the way for Pennsylvania entities to procure public works projects 
using design-build delivery. First, the Commonwealth Court held that a prime con- 
actor did not violate the state’s laws governing architects by offering “free customized 
designs with its bid.“ Second, the legislature amended the laws governing the licens- 
i of architects to expressly include the approval of design-build contracting,” Third 

e State Board of Architects promulgated regulations that expressly omitted previ- 
ously proposed i . : . bull ovo osed regulations that would have addressed the role of architects in design- 
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In light of this dramatic increase in acceptance of the use of design-build delivery, 

legislatures are also beginning to establish committees of qualified persons to oversee 

the bidding and construction process. Often, these groups must establish specific fac- 

tors to be used in evaluating design-build proposals and specific systems that measure 

their quality and technical merits.” For example, in 2001, Texas amended the state’s 

contracting methods for construction of state facilities, granting. the procurement 

commission authority to use design-build.** In doing so, the legislature required the 

commission to designate an engineer or architect to act as its representative and es- 

tablished strict guidelines for the commission to follow during the bidding and selec- 

tion process. 

Some states, such as Virginia and West Virginia, have created administrative design- 

build boards to ensure compliance with state procurement requirements.“ 

Model Regulations for Design-Build Procurement 

Anticipating the states’ move away from strict competitive bidding requirements and 

toward alternative two-phase selection methods more appropriate for design-build, in 

1996 the Design-Build Institute of America decided to publish a Model Regulation for. 

Design-Build Procurement.*° The model outlines standard procedures to be followed 

in selecting design-build firms that encourage a public agency to, in the first phase, so- 

licit qualification statements using public announcement procedures, such as newspa- 

per advertisements. From the response, the agency can prepare a short list of three to 

five teams based on those qualifications.’ The agency then can prepare a design crite- 

ria package, using a design professional selected by the applicable professional selec- 

tion law or an agency design professional. 

The DBIA model recommends that the design criteria package be presented to the 

short list of teams, in a second phase, who would be invited to develop the following 

two detailed proposals: (1) a “qualified proposal” with preliminary designs, outline 

specifications, schedule and other data, and (2) a “price proposal,” submitted in a sep- 

arate sealed package. The agency would then evaluate each qualified proposal and rate _ 

each team based on its submission. DBIA suggests the price proposals be opened later 

at a public forum and considered jointly with each team’s rating for the qualified pro- 

posal, DBIA also states that the contract should be awarded to the team with the “best 

value” of quality and cost. 

GOVERNMENTS AND DesIGN-BUILD DELIVERY 

In addition to the increase in statewide design-build procurement, cities are beginning 

to pass ordinances allowing for the use of design-build for bidding construction proj- 

ects. For example, in Virginia, all local public entities may establish their own purchas- 

ing procedures, which may include provisions that do not require the use of competi- | 

tive sealed bidding as long as the procedures are set forth in writing and the purchase 

does not exceed $50,000.4” Likewise, municipalities may procure construction con   

tracts using a fixed price or not-to-exceed price design-build agreement.** In 2001 the 
state of Washington passed new legislation allowing its cities with a population greater 
than 70,000 to utilize design-build for public works contracting.” 

Local municipalities in some states may avoid competitive bidding procurement re- 
quirements by regulating themselves under a local “home rule” charter. In Colorado, 
the City and County of Denver adopted an ordinance allowing the Department of Pub- 
lic Works®° and the Denver International Airport and all similar aviation facilities®’ to 
use methods other than competitive bidding, such as design-build. Specifically, the 
manager of public works and the manager of aviation have authority to award con- 
struction contracts based on either the lowest competitive bid or a competitive selec- 
tion process as defined by ordinance.” In the absence of an ordinance defining the 
competitive selection process, either manager may determine how the selection process 
will be defined, which could include design-build. 

In California, despite many statutes that effectively limit use of design-build deliv- 
ery, some local agencies have found ways to structure construction bidding for the 
design-build method without express authority from the state.°? The City of Los An- 
geles awarded a $712 million design-build contract, as part of a joint agency formed 
with the City of Long Beach, to construct a 10-mile double-track underground rail sys- 
tem known as the “Mid Corridor” project.°4 The city constructed the rail system pur- 
suant to an exception to the Los Angeles charter that provides an alternative to the 
competitive bidding process in cases where competitive negotiations are based on the 
“ultimate lowest cost.” 

Local municipalities have also developed creative ways of utilizing and financing 
the design-build method of procurement without express legislative authority. Denver 
built its new Civic Center using design-build delivery, which was accomplished by sep- 
arately financing the construction, and then arranging for the building to be leased back 
to the city.>> As design-build gains momentum in the public sector, it is likely that lo- 
cal municipalities will continue to find ways to get around competitive bidding restric- 
tions in considering and accepting proposals to construct complex projects using the 
design-building method. 

ICTS BETWEEN DESIGN-BUILD AND COMPETITIVE 

Bioping Laws 
Design-build projects do not focus solely on the cost of construction; rather, they take 
into account other factors such as experience and skill. As such, design-build projects 
often conflict directly with competitive bidding statutes that require public works con- 
struction contracts to be awarded to the lowest-cost bidder. This has led to a number 
of lawsuits filed by contractors and taxpayers who feel that price should be the only ba- 
sis for awarding construction contracts. 

__ In 1987 a taxpayer brought suit against the City of Juneau, Alaska, based on its de- 
cision to award a design-build contract in excess of $5 million for the construction of a   
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parking garage and marine park.*® She alleged the city’s contract violated competitive 

bidding requirements set forth in the city charter and ordinance code. The matter was 

in litigation for years and resulted in two published opinions from the state Supreme 

Court. The superior court agreed with the taxpayer and issued an injunction when the 

structure was 50 percent completed. The Alaska Supreme Court reversed this decision, 

concluding that for purposes of qualified immunity, the conduct of the city in awarding 

the contract fell within the scope of their authority, was discretionary, and did not vio- 

late clearly established law.°” 
Similarly, in a 2000 Oregon case, Associated Bldrs & Contr. Inc., v. Tri-County 

Metro. Trans. Dist., 12 P.3d 62 (Ore. Ct. App. 2000), the Court of Appeals upheld an 

exception to the state’s competitive bidding laws that allows public agencies to use “al- 

ternate contracting and purchasing practices,” including design-build, if the local con- 

tract review board finds that certain conditions have been met. The Tri-County Metro- 

politan Transportation District in Portland, Oregon (TMTDP) declared exempt from 

competitive bidding requirements a $125 million design-build contract by Bechtel In- 

frastructure Corporation (Bechtel) to extend an existing light rail system to Portland 

International Airport. Associated Builders & Contractors, Inc. (ABC) challenged the 

decision, saying it violated state competitive bidding laws, and lost. ABC appealed, 

claiming among other things that even though the TMTDP may exempt a contract from 

competitive bidding, it is not excused from requiring another form of competitive 

procurement. 

The appellate court disagreed, concluding that because of the unique terms of the 

contract, Bechtel was essentially a “sole source entity” for the light rail extension agree- 

ment. Further, the court held, as a local contract review board, that TMTDP had the 

power to award the contract based on a provision in the competitive bidding statutes 

that permits a public agency to exempt a contract from competitive bidding by em- 

ploying an alternative contracting method. In doing so, the court held, TMTDP did not 

favor Bechtel over any other contractor, encourage favoritism, or substantially reduce 

competition. For these reasons, the appellate court affirmed the lower court's decision 

and allowed the procurement to proceed. 
Similarly, the Alabama Supreme Court upheld a local board of education’s decision 

to award a contract to perform an energy audit on county school facilities, which led to 

the procurement of an additional $1 million contract for the installation, design, and 

construction of systems to make it possible for school facilities to attain a certain level 

of energy conservation.>® A taxpayer challenged the board’s decision, citing state com- 

petitive bidding laws. The court rejected the taxpayer's challenges, concluding the en- 

ergy audit contract was exempt from competitive bidding under the “engineering ser- 

vices” exception and finding that the additional equipment was merely “incidental to 

the purchase of the [original contract].” 
Conversely, in the Virgin Islands, a contractor successfully sought an injunction 

against the government for improperly negotiating a design-build contract for con- 

struction of a $25 million prison.®° The Virgin Islands procurement statutes require 

most public construction contracts to be competitively bid, but they allow an excep- 

tion for contracts for professional services, such as architectural design work, which      
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may be procured through negotiation. Relying on the professional services exception, 
the government negotiated a design-build contract; C&C Manhattan challenged the 
decision after learning its low bid had been rejected. The court found in favor of C&C 
Manhattan, concluding the exception cited by the government applies “only to highly 
technical contracts ‘where the crux of the project package’ is an exempt service and 
the requirement of non-exempt services are merely incidental to the professional ser- 
vices.” The court concluded that, because the construction work on the prison project 
accounted for nearly 70 percent of the total contract, it did not satisfy these require- 
ments. According to the court, if it had found in favor of the government, “the excep- 
tion for professional services would swallow the requirements of competitive bidding 
for public works construction projects, contrary to the legislative intent of the 
statute.” 

Brooks Act AND ARCHITECT SELECTION Laws | 

In 1972 Congress enacted legislation governing how public funds are to be spent in 
procuring construction projects.°' The Brooks Act prohibits the competitive selection 
of design professionals on federal projects and requires that selection be based solely 
on “demonstrated competence and qualification[s]” rather than price. The underlying 
premise of the Brooks Act is that federal projects, which must be built using the 
lowest-cost contractor, are to be designed by the most qualified design firm. This 
method of choosing architects and engineers to design federal projects is known as 
qualifications-based selection (QBS). 

The QBS method is widely used by government entities for hiring architects and 
engineering professionals. However, QBS conflicts directly with the government’s com- 
petitive bidding requirements, which are based solely on price. Many government 
agencies get around the competitive bidding requirements by soliciting bids from prin- 
cipal contractors and requiring them to select and contract with the architect or engi- 
neer.°? Often, this method undermines the Brooks Act requirement that design pro- 
fessionals be the most qualified, because most principal contractors pursue the least 
expensive design firm in order to qualify as the lowest bidder. This raises significant le- 
gal issues such as whether a public body can delegate the selection of the design firm 
to a low-bidding contractor and whether the design firm can be hired, directly or indi- 
rectly, on the basis of competitive bidding. 

State Mini-Brooks Acts 

  

Many states have passed laws patterned after the federal Brooks Act, requiring state 
and local agencies to utilize the QBS system for procuring professional design services 
on public projects. Others have adopted regulations or executive orders that accom- 

plish the same objectives as the federal act. These laws and regulations, known as 
mini-Brooks Acts,” allow state and local entities to negotiate contracts for architec- 

tural or engineering services in lieu of the more formal bidding procedures. _ 
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Conflicts between the Brooks Act and 

Design-Build Procurement 

Because of the inherent conflicts between hiring architects based on qualifications and 

contractors based on competitive bidding, public use of design-build often generates a 

challenge from some sector. In Florida, a group of architects filed a lawsuit against the 

City of Lynn Haven, seeking an injunction against the expenditure of public funds for 

a contract that would permit a design-build contractor to choose the architect for a con- 

struction project.©> The obvious concern, of course, was that the low-bidding contrac- 

tor might select an architect based on price, not qualifications. The Court of Appeals 

agreed with the architects, finding that the city’s procedures violated the state's mini- 

Brooks Act and undermined the effectiveness of the state’s procurement act. 

Some states have referred these conflicts to their state attorney general, who have 

issued opinions that specifically detail the state’s procurement policies in light of the 

design-build method. For example, the Texas attorney general has opined that design- 

build contracts awarded on the basis of competitive bids violate the Texas Professional 

Services Procurement Act because the act prohibits the purchase of architectural or en- 

gineering services by competitive bidding.* Similarly, in 1993 the Arkansas attorney 

general issued an opinion questioning whether design-build delivery violated the state’s 

architect-engineering selection statute.°> 

n-BulLD SELECTION LAWS 

There are many ways to prepare and respond to requests for qualifications (RFQs) and 

requests for proposals (RFPs) for design-build work, and several groups publish guides 

on these subjects. In 1995 the DBIA published “Design-Build RFQ/RFP Guide for 

Public Sector Projects.” That same year, the AIA and AGC jointly published a handout 

  

titled “AIA/AGC Recommended Guidelines for Procurement of Design-Build Projects 

in the Public Sector,” which encourages the following basics: 

m Adopt general criteria to determine what projects will be appropriate 

for design-build. 

m Formally adopt general procedures for selecting design-build 

contractors. 

Review local laws and regulations that might limit design-build. 

Prepare a solicitation that clearly spells out the procedures to be 

followed in selection of the design-builder and management of the 

project. 

m Set out criteria to be used for selection and identify the composition of 

the selection panel. 

yo 

y   

m Provide assurance that the project is fully funded. 

m Set out the scope of work, program, equipment needs, and so on. 

m Provide site information, survey, and borings. 

m Provide all budget requirements, MBE/WBE requirements, schedule, 

and an outline specification. 

The AIA/AGC. Guideline recommends a two-phase (or two-envelope) selection 

process similar to that used by the federal government. 

The “Two-Envelope System” 

The design-build method of selection can be based solely on qualifications, solely on 

price, or on a combination of price and qualifications. Public sector procurement of 

design-build delivery is accomplished primarily through a combination of price and 

qualifications. This combination is typically achieved through a weighted scoring sys- 

tem known as the “two-phase” or “two-envelope” selection process. In it, design-build 

teams are first ranked according to qualifications to prequalify (or short-list) up to a 

certain number of teams. In the second phase, teams submit cost proposals. The team 

with the best overall score is awarded the contract. The two-step procedure separates 

the technical proposals from the fixed price and is an effective way to deliver the best 

value to the public entity because designer-builders are most often chosen on their past 

performance and not simply their quoted price. 

AIA, AGC, and DBIA all recommend use of this two-phase process. The AIA goes 

one step further in recommending the payment of a “stipend” to the unsuccessful teams 

to help offset the costs of preparing the design and proposals. Specifically, the 

AIA/AGC. Guidelines state that selection criteria should provide the “weight” that will 

be given to each criterion. Under these guidelines, during phase one but after submit- 

tals are received, a “short list” of prequalified finalists is established consisting of three 

to five design-build teams. The guidelines state that the short list to may be based on 

written submittals alone or may include personal interviews. The criteria used to es- 

tablish a short list are limited to the following: 

1. The ability to satisfactorily carry out the project design and construction 

requirements 

2. Past performance of team members 

3. Relevant experience of the team or team members 

4. Financial capacity to perform 

During phase one, the soliciting entity may not receive or consider cost. Bifurcat- 

ing technical factors from price prevents the review of qualifications from being tainted. 

In the second phase, competitors submit proposals concerning their design and con- 

struction approach to the project, ability to meet program requirements, management 

plan, and price for design and construction of the project. The weight given to price 
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varies; but the guidelines recommend that this determination be made before the 

design-build proposal is solicited. 

  

ASING ACCEPTANCE OF Desian-BuiLb DELIVERY 

As design-build gains momentum in the public sector, both federal and state agencies 

must continue to work through the issues of procuring contracts for construction ser- 

vices and materials on the basis of something other than the traditional competitive 

lowest-bid method. With increased use of the design-build method of procurement, the 

public sector is likely to continue to question whether they have actually received the 

best value for their tax dollars. However, the questions and issues concerning the use 

of design-build delivery are being hammered out, and more laws are being created and 

special exceptions to existing legislation made. Through the resulting increase in use o 

this delivery method in the public arena, it is likely that state and federal agencies, as 

well as the general public, will begin to appreciate the cost savings and other advan- 

tages of using the design-build method of procurement. 
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